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DIQEOT: 

1. 

2. 

When, a t  the t i m e  sole-source j u s t i f i c a t i o n  
w a s  made, con t r ac t ing  agency had every reason 
to  expect  t h a t  c o n t r a c t  would be performed a s  
a n t i c i p a t e d ,  j u s t i f i c a t i o n  w a s  v a l i d  and w a s  
n o t  rendered i n v a l i d  when events  d id  n o t  
m a t e r i a l i z e  under the c o n t r a c t  as p a r t i e s  
expected. 

Compliance w i t h  c o n t r a c t  performance ob l iga t ion  
concerns a mat te r  of c o n t r a c t  adminis t ra t ion  
which i s  t h e  r e s p o n s i b i l i t y  of the  procuring 
a c t i v i t y ,  n o t  GAO. 

Advanced E lec t ron ic  Applicat ions,  Inc.  (AEA), 
p r o t e s t s  t ha t  c o n t r a c t  N68786-85-C-3012, awarded by 
the Department of t he  Navy t o  .Technical Systems 
Group (TSG) ,  should be terminated and resolicited 
on a competit ive b a s i s .  

of our B i d  Protest Regulations,  4 C.F .R .  S 21 .3 ( f )  (19851, 
because, based upon information provided by the Navy, it 
i s  clear t h a t  t h e  matter is no t  fo r  our  considerat ion.  

W e  dismiss t h e  p r o t e s t  pursuant  t o  s e c t i o n  2 1 . 3 ( f )  

The s u b j e c t  c o n t r a c t  is a f i rm,  f ixed-price supply 
c o n t r a c t  for  seven t r a i n i n g  systems, inc luding  among 
t h e i r  components "environmental communications s imula tors  
(ECS)." The c o n t r a c t  s p e c i f i c a t i o n s  provide that  t h e  ECS 
s h a l l  be s p e c i f i e d  AEA mode1 numbers "or equiva len t . "  
S a l i e n t  f e a t u r e s  are s t a t e d  for an equ iva len t  ECS. 

The Navy r e p o r t s  tha t  the c o n t r a c t  w a s  awarded on a 
sole-source basis because TSG alone possessed one of the  
key components of t h e  t r a i n i n g  system and the  only known 
c a p a b i l i t y  of m e t i n g  the  requi red  ope ra t iona l  da te .  
Navy also r e p o r t s  t h a t  it had discovered from a market 
survey i t  made t h a t  AEA w a s  t h e  only manufacturer tha t  
had a r e a d i l y  a v a i l a b l e  ECS capable of meeting t h e  t r a i n -  
i ng  system requirements. Fur ther ,  t h e  Navy states t h a t  
AEA had granted TSG an exc lus ive  l i c e n s i n g  agreement t o  
market t h e  ECS t o  t h e  government. 

The  
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A f t e r  award of the c o n t r a c t ,  n e g o t i a t i o n s  between 
AEA and TSG f o r  a s u b c o n t r a c t  f o r  AEA t o  f u r n i s h  t h e  
ECS f a i l e d  when AEA r e fused  t o  agree t o  p rogres s  pay- 
ments and t o  c e r t a i n  Fede ra l  Acqu i s i t i on  Regulat ion 
c l auses .  A s  a r e s u l t ,  TSG te rmina ted  t h e  n e g o t i a t i o n s  
f o r  t h e  subcon t rac t .  TSG has  proposed t o  t h e  Navy, and 
the Navy has  accepted ,  an o f f e r  of an e q u i v a l e n t  ECS. 

Now, because t h e  n e g o t i a t i o n s  between AEA and TSG 
have f a i l e d ,  AEA contends t h a t  t h e  sole-source j u s t i f i -  
c a t i o n  has become i n v a l i d  and that  there should be a 
competi t ion f o r  t h e  program i n s t e a d  of a l lowing  TSG t o  
perform. 

However, a so le -source  j u s t i f i c a t i o n  i s  n o t  rendered 
i n v a l i d  by subsequent  even t s .  A t  t h e  t i m e  t h e  j u s t i f i c a -  
t i o n  w a s  made, t h e  Navy had eve ry  reason t o  expec t  t h a t  
the c o n t r a c t  would be performed as a n t i c i p a t e d  and, t h u s ,  
t h e  j u s t i f i c a t i o n  w a s  v a l i d  a t  t h a t  t i m e .  While e v e n t s  
d i d  n o t  m a t e r i a l i z e  as t h e  p a r t i e s  expected,  t h e  c o n t r a c t  
as awarded d i d  provide  fo r  t h e  u t i l i z a t i o n  of equipment 
"equ iva len t "  t o  t h a t  of  AEA as an a l t e r n a t i v e  t o  AEA 
equipment. Compliance w i t h  the  c o n t r a c t  performance 
o b l i g a t i o n  concerns a matter of c o n t r a c t  a d m i n i s t r a t i o n  
which i s  the r e s p o n s i b i l i t y  of t h e  procur ing  a c t i v i t y ,  
n o t  ou r  Of f i ce .  -Conta iner -Products -Corpora t ion ,  B-218556, 
June 2 6 ,  1985, 85-1 C.P.D. 11 727. Since  w e  have concluded 
t h a t  the p r o t e s t  i s  n o t  f o r  o u r  c o n s i d e r a t i o n ,  it i s  n o t  
necessary  t o  addres s  t h e  N a v y l ' s  argument t h a t  t h e  p r o t e s t  
i s  untimely. 

Deputy Associate General Counsel 




